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12  February 2021 
 
Dear Presiding Officer 
 
 
UK TRADE BILL 
 
Further to Parliament’s decision in October 2020 to consent to the UK Trade Bill, I am writing 
to inform Members that Greg Hands, Minister of State at the Department for International 
Trade, wrote to me on 9 February to confirm that the UK Government had tabled an 
amendment1 to the Trade Bill.  The amendment was considered and approved by the House 
of Commons on 9 February and is due to be considered by the House of Lords on 22 
February.   
 
The amendment is intended to ensure that qualifying international trade agreements can 
only be implemented by Ministers under existing clause 2 of the Trade Bill if they are 
consistent with existing statutory protections in the following areas:  
 

 the protection of human, animal or plant life or health;  

 animal welfare;  

 environmental protection;  

 employment and labour;  

 data protection; and  

 the protection of children and vulnerable adults online.  
 
The amendment also specifies that provisions on healthcare services must be consistent 
with maintaining UK publicly-funded clinical healthcare services.  
 
The amendment defines the levels of protection as that provided by or under:   

                                            
1 Amendment 6B within: https://publications.parliament.uk/pa/bills/cbill/58-
01/0252/amend/trade_day_cclm_0208.pdf. 
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(a) primary legislation, 
(b) subordinate legislation, or 
(c) retained direct EU legislation, 

which has effect in the United Kingdom, or in the part of the United Kingdom in which 
the regulations have effect, on the date on which a draft of the regulations is laid.” 

 
So this would include the level of protection, or standards, in place in Scotland.  The full text 
of amended clause 2 is set out in the Annex. 
 
The amendment does not extend the scope of the Trade Bill, which will still not be relevant to 
the implementation of the new free trade agreements under negotiation with the USA, 
Australia or New Zealand. These agreements will require further primary legislation, which 
Mr Hands confirms will undergo parliamentary scrutiny in the usual way. The amendment will 
only apply to agreements which were in place between the EU and third countries at the time 
the UK exited the EU on 31 January 2020. 
 
The Scottish Government considers that the the provisions described would be within the 
legislative competence of the Scottish Parliament.  Furthermore, as the amendment alters 
the use of the powers conferred on Scottish Ministers by clause 2, and therefore the 
executive competence of Ministers, it engages legislative consent consideration.   
 
In light of this we have considered whether it requires a supplementary legislative consent 
motion.  In the view of Scottish Government, this amendment does not represent a 
substantial alteration to the provisions that the Scottish Parliament consented to on 8 
October 2020. The wording of the original consent motion stated that Parliament consents 
to:  
 
“the relevant provisions of the Trade Bill, introduced in the House of Commons on 19 March 
2020, which relate to…the implementation of international obligations arising from UK trade 
agreements, which stem from existing EU trade agreements”.  
 
I believe that this wording is sufficiently wide to encompass a change of the nature 
represented by this amendment, which does not alter the essential purpose of the provisions 
in clause 2, but rather seeks to clarify boundaries for their use. 
 
The question of whether or not the Trade Bill could be used to implement agreements which 
could exert downward pressure on UK standards in areas such an animal and plant health 
and welfare was raised by the Finance and Constitution Committee during its consideration 
of the Memorandum in 2020. The Committee’s report of 7 October notes that reassurance 
on this point was sought from UK Ministers, who confirmed that there “would be no 
compromise with any of our trade partners on standards in areas such as animal welfare, the 
environment and food safety” and that “It is entirely for the UK Government and devolved 
Administrations to set those standards. 
 
The Scottish Government has also stressed the importance of protecting standards in future 
trade arrangements in its dealings with UK Ministers. This amendment is therefore a welcome 
acknowledgement by the UK Government of the concerns expressed by the Committee, the 
Scottish Government and many others during the passage of the Trade Bill that the limited 
provisions of the Bill should not be used to undermine existing high standards.   
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It remains a matter of regret that the UK Government has not gone further in this Bill, for 
example to strengthen the process for parliamentary scrutiny of future UK agreements and to 
provide a statutory basis for an enhanced role for the devolved administrations in the 
development of such arrangements and we will continue to press for improvements in these 
areas.    
 
In summary, the Scottish Ministers conclude that the changes to the Bill are such that they 
are covered by the terms of the original consent motion from October 2020.  
 
I am copying this letter to Bruce Crawford, Convener of the Finance and Constitution 
Committee and Bill Bowman, Convener of the Delegated Powers and Law Reform 
Committee, given their scrutiny of the LCM. 
 
 
 
 

 
 

IVAN MCKEE 
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Annex 
 
 

Clause 2 of the Trade Bill, already consented to, as proposed to be amended 
 

2 Implementation of international trade agreements 
 
(1) An appropriate authority may by regulations make such provision as the authority considers 

appropriate for the purpose of implementing an international trade agreement to which the United 

Kingdom is a signatory. 

 

(2) An “international trade agreement” means— 

(a) a free trade agreement, or 

(b) an international agreement that mainly relates to trade, other than a free trade agreement. 

 

(3) Regulations under subsection (1) may make provision for the purpose of implementing a free trade 

agreement only if the other signatory (or each other signatory) and the European Union were 

signatories to a free trade agreement immediately before exit day. 

 

(4) Regulations under subsection (1) may make provision for the purpose of implementing an 

international trade agreement other than a free trade agreement only if the other signatory (or each 

other signatory) and the European Union were signatories to an international trade agreement 

immediately before exit day. 

 

(4A) If regulations under subsection (1) contain provision about healthcare services, the 

provision must be consistent with maintaining UK publicly-funded clinical healthcare services. 

 

(4B) If regulations under subsection (1) contain provision in any of the areas listed in subsection 

(4C), the provision must be consistent with maintaining UK levels of statutory protection in that 

area. 

 

(4C) The areas referred to in subsection (4B) are— 

(a) the protection of human, animal or plant life or health; 

(b) animal welfare; 

(c) environmental protection; 

(d) employment and labour; 

(e) data protection; 

(f) the protection of children and vulnerable adults online. 
 

(5) Regulations under subsection (1) may not make provision that could be made by regulations under 

section 9 of the Taxation (Cross-border Trade) Act 2018.  

 

(6)  Regulations under subsection (1) may, among other things, make provision— 
(a) modifying retained direct principal EU legislation or primary legislation that is retained EU law; 

(b) conferring functions on the Secretary of State or any other person, including conferring a 

discretion but not including a power to make subordinate legislation; 

(c) for the delegation of functions; 

(d) for civil penalties for failing to comply with the regulations. 

 

(7) No regulations may be made under subsection (1) after the end of— 

(a) the period of five years beginning with IP completion day (“the initial five year period”), or 
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(b) such other period or periods as are specified in regulations made by the Secretary of State in 

accordance with subsection (8). 

 

(8) Regulations under subsection (7)(b) may not extend the initial five year period, or a further period 

specified in regulations under that subsection, by more than five years 

 

(9) In this section— 

“UK publicly-funded clinical healthcare services” means publicly-funded clinical healthcare 

services provided in the United Kingdom, or in the part of the United Kingdom in which the 

regulations have effect, on the date on which a draft of the regulations is laid;  

 

“UK levels of statutory protection” means levels of protection provided by or under— 

(a) primary legislation, 

(b) subordinate legislation, or 

(c) retained direct EU legislation, 

which has effect in the United Kingdom, or in the part of the United Kingdom in which the 

regulations have effect, on the date on which a draft of the regulations is laid. 
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